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Seiring berkembangnya bisnis syariah, banyak persoalan yang terkait
bentuk badan hukum Perseroan Terbatas itu sendiri. Banyak yang mempertanyakan
bahwa kegiatan perbankan syariah dan lembaga keuangan non-banknya berlabel
syariah, tetapi pada praktiknya sama saja dalam hal pengelolaannya dengan bank
konvensional dan Lembaga keuangan non-bank konvensional. Atas permasalahan
di atas, Peneliti telah melakukan penelitian untuk mengetahui problematika akad
pada Perseroan Terbatas yang mempunyai usaha syariah atau unit usaha yang telah
didirikan secara syariah ditinjau dari hukum ekonomi syariah klasik dan
kontemporer, selanjutnya untuk mengkaji dan menganalisis model atau pola akad
dalam pendirian badan hukum Perseroan Terbatas yang mempunyai usaha syariah
atau unit syariahnya yang sesuai dengan hukum ekonomi syariah, serta untuk
mengetahui dan menganalisis transformasi pendirian Perseroan Terbatas yang
dilaksanakan secara syariah ke dalam sistem legislasi hukum nasional.

Penelitian ini menggunakan metode penelitian normatif doktrinal
menggunakan beberapa pendekatan, yaitu pendekatan undang-undang (statute
approach), pendekatan sejarah (historical approach), pendekatan konseptual
(conceptual approach), dan pendekatan komparatif (comparative approach). Data
diperoleh dari bahan hukum primer dan sekunder dengan menggunakan studi
kepustakaan serta ditunjang dengan wawancara kepada praktisi ekonomi syariah
yaitu diantaranya Koordinator DSN-MUI Perwakilan Kalimantan Selatan, Anggota
DPS PT Jamkrida Kalsel, Anggota DPS PT Bank Kalsel dan Ketua Ikatan Notaris
Indonesia (INT) Kalimantan Selatan.

Berdasarkan penelusuran pustaka dan hasil wawancara yang telah dianalisis
dengan teori-teori hukum yang ada, ditemukan hasil penelitian sebagai berikut:
pertama, problematika pendirian pada Perseroan Terbatas yang mempunyai usaha
syariah atau unit usaha yang telah didirikan secara syariah dalam tinjauan fikih
klasik terdapat kerancuan dalam kedudukan pengelola pada Perseroan Terbatas
yang hanya berisi pemodal, masih mengandung manajemen akad dalam
pembentukan direksinya tidak menggunakan akad spesifik dan masih ada layanan
konvensional meskipun telah terpisah pengelolaannya dan kedudukan DPS pada PT
konvensional yang mempunyai usaha atau unit syariah hanya fokus kepada produk
akad. Kedua, bahwa model atau pola pendirian badan hukum Perseroan Terbatas
yang mempunyai usaha syariah atau unit syariah yang ada masih berupa Perseroan
Terbatas Konvensional dengan manajemen konvensional, sementara Perseroan
Terbatas Syariah memiliki kekhususan dalam karakter akad syariah dan manajemen
syariah dengan hubungan hukum sebagaimana akad pernikahan sehingga ada ijab

Vi



dan gabul. Ketiga, penerapan model Perseroan Terbatas Syariah dengan pendapat
keagamaan DSN-MUI yang bertransformasi menuju sistem legislasi hukum
nasional yang menerapkan Shariah Governance dalam model PT Syariah
kedepannya.

Dalam penelitian ini, Peneliti merekomendasikan agar DSN-MUI
mengeluarkan fatwa tentang Perseroan Terbatas konvensional yang meskipun
sudah sesuai dengan ketentuan akad syirkah dalam Islam, agar disempurnakan
dengan klausula “Perseroan Terbatas Syariah” dengan model manajemen akad dan
selaras dengan istilah-istilah syariah, dengan demikian penyempurnaan prosedur
pendirian PT hendaknya ditambahkan syarat sertifikat dari DSN-MUI tentang
usaha syariah yang sudah pasti persyaratan terhadap usaha yang dijalankan
terbebas dari unsur-unsur yang dilarang syariat seperti riba, gharar, judi dan
komoditas yang haram. Sebelum dimohon pendiriannya ke Menteri Hukum dan
HAM (Dirjen AHU) di hadapan Notaris. Kalau yang belum mempunyai sertifikat
usaha syariah dari DSN-MUI bisa diajukan setelah PT sah menjadi badan hukum,
dengan mengubah Anggaran Dasar PT yang menyatakan bahwa PT tersebut adalah
PT Syariah.
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ABSTRACT

SYAHRIDA, NIM. 200311020077: The Establishment of a Limited Liability
Company with Sharia Business in the Perspective of Islamic Economic
Law under the supervision of Prof. Dr. H. Akh. Fauzi Aseri, M.A. and Dr.
Muhaimin, S.Ag., M.A. at the Postgraduate Program of UIN Antasari
Banjarmasin (2024).

Keywords: Sharia Limited Liability Company, Sharia Principles, establishment
legislation.

Along with the development of sharia business, many problems have arisen related
to the form of the Limited Liability Company legal entity itself. Many question how
the activities of banking and non-banking financial institutions are labelled sharia,
but in practice they are the same in terms of management as conventional
institutions. Regarding the problems above, the researcher has conducted a
scientific exploration to find out the problematic contracts in Limited Liability
Companies that have sharia businesses or business units that have been established
in accordance with sharia principles based on the perspective of classical and
contemporary sharia economic law. Furthermore, to study and analyse the model
or pattern of the contract in the establishment of the company, as well as to find out
and analyse the transformation of such establishment into the national legal
legislation system.

This study uses a normative doctrinal research method using several approaches,
namely the statute approach, historical approach, conceptual approach, and
comparative approach. Data were obtained from primary and secondary legal
materials using literature studies and supported by interviews with sharia economic
practitioners, including the Coordinator of the DSN-MUI Representative of South
Kalimantan, Member of the Sharia Supervisory Council (DPS) at PT JAMKRIDA
of South Kalimantan, Members of DPS at PT Bank KALSEL and the Chairperson
of the Indonesian Notary Association (INI) of South Kalimantan.

Based on literature searches and interview results that have been analysed with
existing legal theories, the following research results were found: first, there are
problems in the establishment of the so-called Sharia Company, where there is
confusion in the position of the organizational structure of a Limited Liability
Company that only contains investors without mentioning the business operator;
there are still conventional services even though their management has been
separated from their conventional parent company; and the position of DPS which
is similar to a conventional PT so that its function focuses on the product of the
contract. Second, that the model or pattern of establishing a legal entity of a Limited
Liability Company that has a sharia business or existing sharia unit is still a
Conventional Limited Liability Company with conventional management, while a

viii



Sharia Limited Liability Company has special characteristics in the character of
sharia contracts and sharia management with legal relations such as marriage
contracts so that there is ijab and qabul. Third, the application of the Sharia Limited
Liability Company model with the religious decree of the DSN-MUI which is due
to be transformed towards a national legal legislation system that applies Sharia
Governance in the Sharia LLC model in the future.

In this study, the researcher recommends that the DSN-MUI issue a fatwa on
conventional Limited Liability Companies, which although already in accordance
with the provisions of the syirkah contract in Islam, should be improved with a
clause "Sharia Limited Liability Company" with a contract management model and
in line with sharia terms. Thus, the improvement of the PT establishment procedure
should be added with a certificate requirement from the DSN-MUI regarding sharia
business which is definitely free from elements prohibited by sharia such as usury,
frauds, gambles and haram products. This step should be taken before the
application for its establishment is submitted to the Minister of Law and Human
Rights (Directorate General of AHU) through a Notary. For companies that do not
yet have a sharia business certificate from the DSN-MUI, the certification can be
submitted after the company has legally become a legal entity, by changing the
Company's Articles of Association which states that the company is a Sharia
Limited Liability Company.
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