ABSTRACT

Nofia Hanifa, 230211050142, Analysis of Judges’ Considerations in Determining
Hadhanah to the Father from the Perspective of Maqasid al-Syari‘ah, Dr. Rahmat
Sholihin, S.Ag., M.Ag., and Dr. H. Anwar Hafidzi, Lc., M.A. Hk., Islamic Family
Law, Postgraduate Programme, Universitas Negeri Antasari

In both Islamic law and the positive law of Indonesia, hadhanah generally prioritises
the mother in childcare. However, in judicial practice before the Religious Courts,
there are rulings that grant hadhanah to the father, particularly in divorce cases. This
phenomenon reflects the dynamics of law enforcement, which are not solely based
on the normative provisions of classical figh or written law, but also consider the
social context and the principles of maqasid al-syari‘ah, especially to ensure the
best interests of the child.

This study is a normative legal research that aims to analyse judges’ considerations
in awarding hadhanah to the father from the perspective of maqasid al-syari‘ah. The
approaches employed include the statute approach and the case approach.
Secondary data were derived from primary legal materials such as court decisions
and relevant laws and regulations. Additional sources included jurisprudence
literature, legal textbooks, scholarly articles, and interviews with judges.

The findings indicate that judicial decisions granting hadhanah to the father do not
necessarily contradict classical jurisprudence or the Compilation of Islamic Law;
rather, they represent a form of ijtihad in the contextual application of maqasid al-
syari‘ah. Judges took into account aspects of maqasid such as hifz al-nafs
(protection of the child’s life and safety), hifz al-‘aql (preservation of intellect and
education), hifz al-din (spiritual development), hifz al-nasl (continuity of lineage
and healthy social life), and hifz al-mal (economic capacity of the caregiver). These
considerations are evident in decisions addressing the child’s psychological well-
being, the father’s financial stability, or the mother’s conduct deemed harmful,
while consistently applying the principle of the best interests of the child.

Accordingly, the application of maqasid al-syari‘ah in hadhanah cases constitutes a
relevant and significant approach to ensuring the optimal protection of the child’s
rights and future. Its implementation serves as a valuable reference for judges in
delivering fair and beneficial rulings.
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