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Latar belakang penelitian ini adalah ketidakjelasan normatif KHI Pasal 149
yang hanya mengatur mut 'ah dan nafkah iddah pada cerai talak, sementara SEMA
No. 2 Tahun 2019 mendorong pemberian hak tersebut pada cerai gugat untuk
lindungi istri, menimbulkan konflik norma dan ketidakseragaman putusan hakim
di Peradilan Agama Kalimantan Selatan. Penelitian ini menganalisis konstruksi
pertimbangan hakim dalam putusan cerai gugat dan cerai talak di Pengadilan
Agama wilayah Kalimantan Selatan terkait pemberian mut’ah dan nafkah iddah,
menguji konsistensi serta kesesuaiannya dengan dua peraturan di atas, serta
menilai implikasinya terhadap prinsip perlindungan hukum dan keadilan bagi istri
pasca perceraian. Penelitian ini merupakan penelitian hukum normatif empiris
dengan studi kasus, pendekatan sosiologi hukum dan pendekatan perundang-
undangan. Data dalam penelitian ini berupa dua puluh putusan Pengadilan Agama
di Banjarmasin, Banjarbaru, Martapura, dan Pelaihari tahun 2024, yang dianalisis
secara kualitatif melalui metode argumentasi hukum dan penafsiran terhadap
norma yang relevan.

Hasil penelitian menunjukkan bahwa konstruksi pertimbangan hukum
hakim dibangun secara sistematis melalui tahapan verifikasi formil, rekonstruksi
fakta, pembuktian, evaluasi mediasi, subsumsi norma, dan penetapan akibat
hukum berupa mut’ah dan nafkah iddah. Dalam cerai talak, kewajiban tersebut
secara eksplisit merujuk pada Pasal 149 KHI, sedangkan dalam cerai gugat hakim
menggunakan penafsiran sistematis dan teleologis untuk tetap menjatuhkan
kewajiban tersebut demi keadilan substantif. Secara normatif, pertimbangan
hakim konsisten merujuk pada Pasal 39 ayat (2) UU Perkawinan, Pasal 19
Peraturan Pemerintah Nomor 9 Tahun 1975, dan Pasal 116 KHI Tahun 2018 serta
selaras dengan parameter marital breakdown dalam praktik peradilan
sebagaimana dipahami dalam SEMA Nomor 2 Tahun 2019. Dalam perspektif
teori keadilan, pertimbangan hakim mencerminkan keadilan distributif melalui
pemberian hak secara proporsional serta keberpihakan terhadap pihak yang lebih
rentan secara sosial dan ekonomi. Dari perspektif teori perlindungan hukum,
putusan-putusan tersebut berfungsi sebagai instrumen perlindungan represif bagi
istri pasca perceraian. Meskipun demikian, terdapat variasi dalam kedalaman
pertimbangan mengenai penentuan besaran mut’ah dan natkah iddah serta
mekanisme pelaksanaannya, sehingga diperlukan penguatan standar argumentasi
guna meningkatkan konsistensi dan efektivitas perlindungan hukum. Penelitian ini
menegaskan pentingnya integrasi kepastian hukum, keadilan substantif, dan
perlindungan hukum bagi perempuan pasca-perceraian di peradilan agama.
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The background of this study is the normative ambiguity of Article 149 of
the Compilation of Islamic Law (KHI), which only regulates mut’ah and iddah
maintenance in cases of divorce initiated by the husband (cerai talak), while
Supreme Court Circular Letter (SEMA) No. 2 of 2019 encourages the granting of
such rights in cases of divorce initiated by the wife (cerai gugat) to protect
women’s interests. This situation creates a normative conflict and inconsistency in
judicial decisions within the Religious Courts of South Kalimantan. This study
analyzes the construction of judges’ legal reasoning in divorce cases (cerai gugat
and cerai talak) within the Religious Courts of South Kalimantan concerning the
awarding of mut’ah and iddah maintenance, examines the consistency and
conformity of such decisions with the two aforementioned regulations, and
assesses their implications for the principles of legal protection and justice for
women after divorce. This research is a normative-empirical legal study with a
case study approach, employing legal sociology and statutory approaches. The
data consist of twenty court decisions from the Religious Courts of Banjarmasin,
Banjarbaru, Martapura, and Pelaihari in 2024, which were analyzed qualitatively
using legal argumentation methods and interpretation of relevant norms.

The findings show that the judges’ legal reasoning is systematically
constructed through stages of formal verification, factual reconstruction,
evidentiary assessment, mediation evaluation, legal subsumption, and the
determination of legal consequences in the form of mut’ah and iddah
maintenance. In cases of divorce initiated by the husband, these obligations
explicitly refer to Article 149 of the KHI, whereas in divorce initiated by the wife,
judges employ systematic and teleological interpretation to still impose such
obligations in the interest of substantive justice. Normatively, judicial reasoning
consistently refers to Article 39 paragraph (2) of the Marriage Law, Article 19 of
Government Regulation No. 9 of 1975, and Article 116 of the 2018 KHI, and is
aligned with the marital breakdown parameter in judicial practice as understood in
SEMA No. 2 of 2019. From the perspective of justice theory, judicial
considerations reflect distributive justice through the proportional allocation of
rights and a tendency to favor the party that is socially and economically more
vulnerable. From the perspective of legal protection theory, these decisions
function as an instrument of repressive legal protection for women after divorce.
Nevertheless, variations are found in the depth of judicial reasoning regarding the
determination of the amount of mut’ah and iddah maintenance as well as its
implementation mechanisms, indicating the need for strengthened standards of
legal argumentation to improve consistency and effectiveness of legal protection.
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This study emphasizes the importance of integrating legal certainty, substantive
justice, and legal protection for women after divorce within the religious court
system..
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